United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FOR APPELLANT AND 
















J > 1 

II*' 

[l 



r • i 


n]i 



jj 


J ij 

hi 




























INDEX. 


Page 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statement of Points . 3 

Summary of Argument. 3 

Argument . 4 

I. It is not the intention of Congress or the courts 
within the true meaning and purpose of compen¬ 
sation laws to exclude previous existing statu¬ 
tory rights . 4 

II. The court decisions holding compensation laws 
“exclusive” remedies, do so with the intent and 
purpose of benefiting the workingman; a deci¬ 
sion holding such a law exclusive in the instant 
case would work no such benefit. 9 

III. The Employers Act is applicable to employees of 
street railway companies within the District of 
Columbia . 12 

Conclusion . 15 

TABLE OF CASES 

American Steel Foundries v. Tri-City Council, 257 

U. S. 184. 13 

Brotherhood of Locomotive Firemen & Engineman v. 

Graham, 84 U. S. App. D. C. 67. 13 

Burris v. Hoage, 61 App. D. C. 228. 5, 7 

El Paso & Northeastern Railway Company v. 

Gutierrez, Administratrix, 215 U. S. 87. 12 

Hyde v. Southern Railroad Company, 31 App. D. C. 

466 . 12 

Industrial Comm’n. v. McCartin, 330 U. S. 622. 7,9 

Mangum v. Capital Traction Company, 59 App. D. C. 

241 12,13,14 

McAffee v. Clemmer, 84 U. S. App. D. C. 57. 13 




















11 


Index Continued. 


Page 

Panama Railroad Company v. Minix, 282 F. 47.8, 9,11 

Payne v. Cohlmeyer, 275 F. 803.8, 9,11 

Posey v. Tennessee Valley Authority, 93 F. 2d. 726_ 9 

Rederii v. Jarka Corporation, 26 F. Supp. 304. 5 

Ross v. Jones, 89 U. S. 576. 5 

Ruppert v. Ruppert, 77 U. S. App. D. C. 65. 13 

United States v. Burroughs and James Cannon, Jr., 

289 U. S. 159. 12 

Washington Railroad Company v. Downey, 40 App. 

D. C. 147. 12 


STATUTES. 


5 U.S.C.A. 751; 39 Stat. 742 . 8 

28 U.S.C.A. 1291, 1294 . 2 

33 U.S.C.A. 901 et seq.; 44 Stat. 1424. 2 

33 U.S.C.A. 902 . 5 

33 U.S.C.A. 905 . 4, 6 

33 U.S.C.A. 908 . 11 

Title 11, Section 306, D. C. Code (1940 ed.). 2 

Title 36, Section 501, D. C. Code (1940 ed.); 45 Stat. 

600 . 2 

Title 36, Section 502, D. C. Code (1940 ed.); 45 Stat. 

600 13,14 

Title 44, Section 401, D. C. Code (1940 ed.); 34 Stat. 

232 . 2, 6 

35 Stat. 65 . 13 

CONGRESSIONAL RECORD. 

Congressional Record, Vol. 40, pp. 4601, 4603 & 4607.. 15 

Congressional Record, Vol. 68, p. 5412. 5 

Congressional Record, Vol. 68, p. 5413. 10 

Senate Report #S52, 70th. Congress, 1st. Session. 14 

Senate Report #1315, 80th. Congress, 2nd. Session... 10 

House Report #2335, 59th. Congress, 1st. Session.... 7 

TEXT. 

50 Am. Jur., Statutes § 513. 12 

Black’s Law Dictionary. 5 


























IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,492. 


CHARLES KEFFER, Appellant , 
v. 

CAPITAL TRANSIT COMPANY, INC., Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court dis¬ 
missing the complaint filed by the appellant herein. (App. 
p. 1) The order complained of, dismissing said com¬ 
plaint, was entered on October 24, 1949. (App. p. 8) 
Appellant filed his notice of appeal on November 18, 1949. 
The record of the case was filed with this court on Decern- 
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ber 27,1949. Jurisdiction was conferred on the court below 
by Title 11, Section 306, D. C. Code (1940 ed.). This appeal 
is prosecuted pursuant to 28 U.S.C.A. 1291, 1294. 

STATEMENT OF THE CASE. 

The facts of this case are not in dispute. The appellant 
was an employee of the appellee, working as a general 
helper in its car barns at the rate of $40.80 per week. On 
June 21,194S while engaged in said employment, he suffered 
injuries resulting in the amputation of both legs about three 
inches below the crotch level. As a result of these ampu¬ 
tations, the appellant is totally and permanently disabled. 
The cause of the injuries was through no fault of the appel¬ 
lant, but through the careless, reckless and negligent opera¬ 
tion of the appellee’s vehicles by its agent or employee. 

At the time of the injury the appellant was 23 years of 
age, married with one infant child and his wife in a state 
of pregnancy. 

The appellant received immediate medical care and atten¬ 
tion and on April 4, 1949, at the request of the appellee, 
filled out a form, “Employee’s Claim for Compensation” 
under the District of Columbia Workmen’s Compensation 
Act, Longshoremen’s and Harbor Workers Compensation 
Act, 33 U.S.C.A. 901 et seq., 44 Stat. 1424, and its applica¬ 
bility to employees within the District of Columbia, Title 
36, Section 501, D. C. Code (1940 ed.), 45 Stat. 600 (herein¬ 
after referred to as the Compensation Act). (App. p. 6) 
Under the rates of compensation prevailing at the time of 
injury, June 21, 1948, appellant is entitled to a total sum, 
limited by the Compensation Act, of $7500.00, payable 
$25.00 per week, plus hospital and medical care, for the in¬ 
juries received. 

Subsequently, on June 20, 1949, the appellant instituted 
the instant action against appellee, alleging in substance 
the facts set forth in the first paragraph of the “Statement 
of the Case”, and praying for damages in the amount of 
$300,000.00. (App. p. 2) This suit is based on Title 44, 
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Section 401, D. C. Code (1940 ed.), known as the Employers 
Liability Act of 1906, 34 Stat. 232. 

On July 8,1949, appellee filed a Motion to Dismiss (App. 
p. 2), stating appellant bad no cause of action under the 
Employers Liability Act of 1906, his sole and exclusive rem¬ 
edy being under the Compensation Act. 

After argument before the District Court, the motion to 
dismiss was sustained and on October 24, 1949 an Order 
of Dismissal was entered. It is from that order that the 
instant appeal lies. 

STATEMENT OF POINTS. 

I. It is not the intention of Congress or the courts, within 
the true meaning and purpose of compensation laws, to ex¬ 
clude prior existing statutory rights. 

II. Court decisions which hold compensation laws “ex¬ 
clusive” remedies do so with the intent and purpose of bene¬ 
fiting the workingman; a decision holding such a law ex¬ 
clusive in the instant case would work no such benefit. 

III. The Employers Liability Act of 1906 is applicable to 
employees of street railway companies within the District 
of Columbia. 


SUMMARY OF ARGUMENT. 

I. At the time of his injury, appellant had available a rem¬ 
edy under a statutory relief act passed prior to the Com¬ 
pensation Act. In keeping w r ith the true intent of Congress 
and the courts, in the application of compensation laws for 
the benefit of the workingman, the appellant is not estopped 
from proceeding under this prior existing statutory relief. 

II. The Federal and State decisions holding relief under 
compensation laws “exclusive” for the workingman, so hold 
'with the intent and purpose of benefiting the workingman. 
Under the facts and the law of the instant case, a ruling 
that such a law is exclusive would work a hardship, not a 
benefit, and would be contrary to the true purpose and in- 
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tent of compensation laws. Further, rulings that compen¬ 
sation laws are exclusive have been in cases where only 
common law rights, if any, were involved, and whenever a 
prior existing statutory right existed, such a right has been 
recognized. 

III. The Employers Liability Act of 1906 is constitutional 
and effective insofar as the District of Columbia is con¬ 
cerned. Railroad employees within the District, even though 
employed by street railroads, such as appellee, come with¬ 
in the operation of this Act. This Act, being a prior “em¬ 
ployer’s liability statute”, affords the appellant right to 
relief, within the true intent and meaning of Congress, and 
he is not excluded from such right by the passage of the 
subsequent Compensation Act. 

ARGUMENT. 

I. 

It is Not the Intention of Congress or the Courts, Within 
the True Meaning and Purpose of Compensation Laws, 
to Exclude Prior Existing Statutory Rights. 

The argument of the appellee is based upon the wording 
of § 905 of the Compensation Act, wherein it is provided 
that: 

The liability of an employer . . . shall be exclusive 
... on account of such injury or death . . . 

In view of § 905 and the prevailing opinions thereunder, 
appellee claims the appellant is estopped from pursuing 
any other remedy, except that provided in the Compensa¬ 
tion Act. However, an analysis of the w T hole Act, in con¬ 
junction with § 905 and the opinions in support thereof, 
shows no basis for this claim in the instant case. 

It is accepted, without question, that the primary pur¬ 
pose of compensation laws is to benefit the workingman. 
Under the old common law right, with its attendant defenses 
of contributory negligence, fellow-servant doctrine etc., the 
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possibilities of the workingman’s receiving relief for in¬ 
juries, were remote, if not impossible. The enactment of 
the Compensation Act was “. . .an extension of an eco¬ 
nomic law which had proved effective in practically every 
State of the Union in every line of industry, [it was] . . . 
simply extending [the benefits of compensation] to a cer¬ 
tain group of mankind who heretofore have not enjoyed its 
privileges . . . And who heretofore have been denied such 
privileges.” Cong. Record, Vol. 68, p. 5412. 

Thus, the enactment of the Compensation Act did not 
“abolish” common law rights, if any such rights in fact 
existed, but merely enlarged the rights of the workingman. 
And this fact has been recognized and approved by the Fed¬ 
eral Courts. In the case of Rederii v. Jarka Corporation, 
(D.C. Me. 1939), 26 F. Supp. 304 (App. dismissed, C.C.A. 
1st., 110 F. 2d. 234), the court stated, p. 305: 

Prior to the Act [Compensation Act] the longshoreman 
had a possible right of action against the vessel, against 
his immediate employer, or against anyone else claimed 
to be responsible for injuring him. The change in the 
law was not intended to reduce his rights but to enlarge 
them. 

Further, although the Compensation Act is for the bene¬ 
fit of the workingman and an enlargement of his common 
law rights, it is nonetheless in derogation of the common 
law and should therefore receive strict construction by the 
courts. Ross v. Jones, 89 U. S. 576 (1874). As analysis of 
the Compensation Act shows, under § 902, “definitions”, the 
term “injury”, as used in the Act, means “accidental in¬ 
jury”. Accidental injury and injury from negligence (as 
is conceded to be the fact in this case) have a marked dif¬ 
ference. This Court in the case of Burris v. Hoage, 61 
App. D. C. 228 (1923), defined “accidental injury” as “ . . . 
any unexpected misfortune resulting in some sudden or un¬ 
expected occurrence.” (p. 230) Black’s Law Dictionary 
defines an “accidental injury” as “. . . one occurring 
which ordinary prudence could have guarded against.” In 
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its proper use the term “accidental injury” excludes negli¬ 
gence. If, in the instant case, the Compensation Act is to 
receive the strict construction of the term “exclusive” 
urged by the appellee, then the term “injury”, as used in 
§ 905, is likewise to be strictly construed. And so construed 
can mean only “accidental injury”. Thus, conceding, ar¬ 
guendo, that the Compensation Act is an “exclusive rem¬ 
edy”, it cannot be said to he exclusive where, as here, the 
injury alleged is one arising from negligence and said neg¬ 
ligence is admitted by the employer. 

However, quite apart from the common law remedies 
which may or may not have been excluded by the enactment 
of the Compensation Act, the appellant, at the time of his 
injury, had available a distinct and well defined statutory 
remedy. 

The Employers Liability Act of 1906, Title 44, Section 
401, D. C. Code (1940 ed.), 34 Stat. 232, (Hereinafter re¬ 
ferred to as Employers Act), provides: 

Every common carrier engaged in trade or commerce 
in the District of Columbia . . . shall be liable to any 
of its employees . . . for all damages which may result 
from negligence of any of its officers, agents, or em¬ 
ployees . . . (Italics supplied) 

It can be readily seen that the Employers Act, some 20 
years prior to the Compensation Act, provided a bulwark 
against the common law defenses that so often made recov¬ 
ery by a workingman, for injuries received, an impossibil¬ 
ity. It eliminated the doctrine of fellow-servant and to a 
large extent mitigated the defense of contributory negli¬ 
gence. In the Committee’s report accompanying the Bill, it 
is stated: 

The purpose of the bill is to change the common law li¬ 
ability of employers of labor in this line of employment 
[common carriers by railroad in Territories, District of 
Columbia and those in interstate commerce] for per¬ 
sonal injuries received by employees in the service. It 
releases the strict common-law rule of liability which 
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bars a recovery of damages for the personal injury or 
death of an employee occasioned by the negligence of 
a fellow-servant, and also that common-law rule which 
makes contributory negligence a defense to claims for 
such injuries, however slight such negligence may be 
on the part of the plaintiff and however gross on the 
part of the defendant. It permits a recovery by an 
employee for an injury caused by the negligence of a 
co-employee; nor is such recovery barred even though 
the injured one contributed by his own negligence to 
the injury, provided his negligence is slight and that 
of the co-employee is gross in comparison. H. Rept. 
#2335, 59th. Cong., 1st. Session. 

This legislation was passed for the benefit of a particular 
class of workingmen (of which the appellant was one) and 
was available to one of that particular class of workingmen 
at the time of the enactment of the Compensation Act. Can 
it now be said that the Compensation Act ‘‘cut off” this 
particular legislative benefit? The words of the late Mr. 
Justice Murphy, speaking for a unanimous Court, in the 
case of Industrial Comm’n v. McCartin, 330 U. S. 622 
(1946), which involved the “exclusiveness” of the Wiscon¬ 
sin Compensation Act, refute such a “cut off”. He stated, 

p. 628: 

And in the light of the rule that workingmen’s compen¬ 
sation laws are to be liberally construed in furtherance 
of the purpose for which they were enacted, Baltimore 
<& Phila. Steamboat Co . v. Norton, 284 U. S. 408, 414, 
we should not readily interpret such a statute so as to 
cut off an employee’s right to sue under other legisla¬ 
tion passed for his benefit. 

This court well recognized the purpose of the compensation 
laws in the case of Burris v. Hoage , supra, wherein it said, 
p. 230: 

. . . the underlying purpose of all Compensation laws 
is to provide money indemnity in case of injury where 
there is no assignable fault. (Italics supplied) 
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In the instant case there is an “assignable fault”—one 
concededly the appellee’s—and the remedy for that fault 
has been clearly set forth in a particular statute. This 
court should not, therefore, in such a case as the instant 
one, interpret the Compensation Act so as to “cut off” the 
employee's right to sue under other legislation passed for 
his benefit. To do so would not be in furtherance of the 
purpose of compensation laws; it would make the “under¬ 
lying purpose*’ of the Compensation Act one to deprive a 
“money indemnity”, at least insofar as adequacy of that 
money indemnity is concerned. 

In the few cases wherein statutory rights to relief have 
come in conflict with subsequent compensation laws, the 
Federal Courts have held that the subsequent compensation 
laws were no bar to recovery under the prior existing statu¬ 
tory rights to relief. 

Thus, in the case of Paruima Railroad Company v. Minix, 
(C. C. A. 5th., 1922). 282 F. 47, involving a question of 
whether the Federal Employees Liability Act of 1916, 5 
U. S. C. A. 751, 39 Stat. 742, estopped Minix from suing 
under a previous statutory enactment giving him right 
of action, the court said, p. 51: 

It is evident that the first Act declares a right of action 
against the Panama Railroad Company for negligence; 
the second Act provides a scheme of compensation 
without regard to the negligence of the person inflicting 
the injury. We do not think that the passing of the 
Compensation Act of September 7, 1916 had the effect 
of replacing the Employers Liability Act. . . 

Likewise, in the case of Payne v. Cohlmeyer, (C. C. A. 7th, 
1921), 275 F. 803, the court stated, p. 804: 

Because plaintiff [Cohlmeyer] was a deputy marshal 
of the United States, it is claimed his right to recover 
is fixed and determined bv the federal Compensation 
Act (Comp. St. §§ 8932a -8932uu) [5 U. S. C. A. 751] 
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... We conclude, however, that he w^as in a position to 
maintain this action. 1 

Thus, in view of the purpose of the compensation laws 
and of analysis of the Compensation Act itself, it is submit¬ 
ted that the Compensation Act does not estop the appellant 
from pursuing his remedy under the prior existing Em¬ 
ployers Act. 


H. 

The Court Decisions Which Hold Compensation Laws “Ex¬ 
clusive” Remedies so do With the Intent and Purpose 
of Benefiting the Workingman; a Decision Holding 
such a Law Exclusive in the Instant Case Would Work 
No Such Benefit. 

It may be urged that the long line of Federal and State 
decisions, holding compensation laws “exclusive remedies”, 
is binding upon this court, and that therefore the Compen¬ 
sation Act must be held to be exclusive in the instant case. 

However, a study of these cases shows that in all in¬ 
stances the courts 'were striving to benefit the workingman, 
in accordance with the recognized purpose of the compen¬ 
sation laws. Industrial Comm’n. v. McCartin, supra . What 
benefits the workingman in the instant case—a holding that 
the Compensation Act is exclusive or a holding that that 
Act does not replace the prior Employers Act but merely 
adds a right where there is no “assignable fault” and that 
therefore the workingman has a legal right to proceed under 
the prior Employers Act. 

l On the motion to dismiss in the District Court the appellee argued that 
the Minix case and the Cohlmeyer case were distinguishable on the strength 
of Posey v. Tennessee Valley Authority, (C. C. A. 5th, 1937), 93 F. 2d 726, 
and because of the fact that the Federal Employees Liability Act involved 
in the Minix and Cohlmeyer cases does not have therein the word * 1 exclusive ’ \ 
However, the court in the Posey case recognized that in the Minix and Cohl¬ 
meyer cases there was “ . . .an existing right ... to which another remedy 
is added . . . ”. No such * 1 existing right ’ ’ existed in the Posey case. Fur¬ 
ther, $ 41 of the Federal Employees Liability Act prorides, “All acts or 
parts of acts inconsistent with this act are hereby repealed”. And, as will be 
shown under Topic III, infra, to hold that the Employers Act is replaced 
by the Compensation Act is in effect judicial repeal of the former act. 
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Under the Compensation Act the extent of the recovery 
allowable to appellant for total and permanent disability 
is limited to $7300.00, payable $25.00 weekly. (App. p. S) 
At the time of its enactment in 1927 objection was noted to 
the limitation of the Compensation Act upon recovery for 
total and permanent disability. Mr. O’Connor (New York), 
speaking from the Floor, said: 

The one provision of this bill which we from New York 
do not like is the limitation in case of death or total 
permanent disability of $7500.00. Cong. Record , Vol. 
6S, p. 5413. 

The inequity of this limitation was recognized in legislation 
which, seventy-two hours after appellant had suffered his 
injuries, put into effect new rates—presently in effect— 
under the Compensation Act. (App. p. 11) Congress did 
not increase the compensation rates as an act of charity but 
for reasons of economic necessity. The Senate Committee 
in reporting the Bill, stated: 

In view of the increase in -wages and cost of living 
since the enactment in 1927 of the Longshoremen’s & 
Harbor Worker’s Compensation Act, a revision of the 
maximum and minimum compensation rate levels, and 
of the over-all limitations upon the total of aggregate 
compensation payments per case, is found necessary 
to keep pace with such increases and to afford work¬ 
men the same relative security, in the event of indus¬ 
trial accident, as thev enjoved in the years following 
1927. 

... In such situations [limitations on death or per¬ 
manent total disability] any such limitation is harsh 
and unrealistic, as it merely shifts the problem of the 
care of the victim or his dependents from industry (out 
of which the problem arose) to public or private char¬ 
ity. Senate Rept., #1315, 80th. Cong., 2nd. Session. 

At the rates in effect at the time appellant, then 23 years 
of age, received his injuries, his recovery under the Com¬ 
pensation Act is $25.00 per week for approximately 5% 
years. Had the appellant received his injuries 72 hours 
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later than he did, he would, under the new compensation 
rates, 33 U. S. C. A. 908, receive 66% of his weekly wages 
during the continuance of his total permanent disability— 
and in all probability he will live considerably longer than 
the 5% years it will take to exhaust the maximum $7500.00 
now available to him under the ruling of the District Court. 
The Employers Act, under which appellant argues he has 
a right—not replaced, but merely added to, by the Com¬ 
pensation Act—to bring suit for recovery of damages, 
places no limitation upon recovery thereunder; it provides, 
as set forth above, that “Every common carrier engaged 
in trade or commerce in the District of Columbia... shall 
be liable to any of its employees... for all damages which 
may result from negligence of any of its officers, agents, 
or employees... ” Under this Act the appellant is seek¬ 
ing to provide adequate care for himself and his family so 
that he will not be a problem of care “to public or private 
charity”. And he does this under a legal right so to do, 
where, as here, his total permanent disability resulted from 
the negligence of the carrier’s agent or employee. 

The appellant is fully aware of the legal maxim, non ex- 
emplis sed legibue judicandum est, and the foregoing argu¬ 
ment is not made in contravention of that rule of law. To 
the contrary, it is pointed out that the “law” of this case, 
i.e., the benefit of the workingman, and the line of decisions 
which hold compensation laws exclusive are in accord with, 
and in support of, the present stand of the appellant. 

Also, a study of the decisions holding compensation laws 
exclusive reveals that if an existing right was excluded it 
was a common law right; nowhere is there a ruling depriv¬ 
ing the workingman of a prior existing statutory right, to 
which compensation law r s were but an addition. As said 
above, in the few instances where prior existing statutory 
rights existed those rights were recognized—not replaced. 
Panama Railroad Company v. Minix, supra; Payne v. Cohl- 
meyer, supra. 
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m. 

The Employers Act is Applicable to Employees of Street 

Railway Companies Within the District of Columbia. 

Insofar as applicable to the District of Columbia, the 
Employers Act is constitutional and valid. El Paso & 
Northeastern Railway Company v. Gutierrez, Administra¬ 
trix, 215 U. S. 87 (1909); Hyde v. Southern Railroad Com¬ 
pany, 31 App. D. C. 466 (1908); Washington Railroad Com¬ 
pany v. Doicney, 40 App. D. C. 147 (1913). There has been 
no specific repeal of the Employers Act and the Compen¬ 
sation Act fails to carry the usual “omnibus” statutory 
repealing clause. Thus only because of non-use or by im¬ 
plication can it be said that the Employers Act is no longer 
in effect. A statute cannot be repealed by non-use. As 
slated in 50 Am. Jur. f Statutes § 513: 

It was long ago settled that an act of Parliament can¬ 
not be repealed by non-user. This rule is in accord 
with reason and has been accepted in the United 
States, where it has been held that the fact that a stat¬ 
ute has remained unenforced for a long period of time 
does not render it inoperative. 

Repeal by implication is not favored by the courts. United 
States v. Burroughs and James Camion Jr., (1933), 289 
U. S. 159, 164: 

Implied repeals are not favored; and if effect can 
reasonably be given to both statutes, the presumption 
is that the earlier is intended to remain in force. 

It is submitted that the Employers Act is still in full force 
and effect. 

That the appellee comes within the operation of the Em¬ 
ployers Act has been settled by this court in the case of 
Mangum v. Capital Traction Company, 59 App. D. C. 241 
(1930). In 1930, in that case, the Capital Traction Com¬ 
pany, predecessor in interest to the instant appellee, argued 
and successfully maintained, that its liability was under 




13 


the Employers Act instead of a subsequent Federal Em¬ 
ployers Liability Act of April 2, 1908, 35 Stat. 65. This 
had a detrimental effect upon Mangum, an employee; it 
estopped him, under a statute of limitations rule, from re¬ 
ceiving compensation for injuries. In 1950, in the instant 
case, the appellee attempts to avoid liability under the 
Employers Act and to have relief under the subsequent 
Compensation Act declared exclusive. If the appellee pre¬ 
vails the effect, again, would be detrimental to the injuried 
employee. It may be said that because Mangum was in¬ 
jured in 1924, and the Compensation Act did not become 
effective until 1927, the only statute applicable was the Em¬ 
ployers Act. But this overlooks the fact that at the time 
the Mangum case was on appeal the Compensation Act was 
in full force and effect. In the Mangum case no vested in¬ 
terests were involved, only a claim for injuries. There¬ 
fore, under the well established rule of law as stated by the 
court in Brotherhood of Locomotive Firemen & Enginemen 
v. Graham, 84 U. S'. App. D. C. 67, 72 (reversed on other 
grounds, 338 U. S. 232) : 

Except where vested interests have intervened an ap¬ 
pellate court must decide a case according to the law 
as it exists, whether in statutory form or in the form 
of judicial decision, at the time of its decision . . . 

it is difficult to reconcile the seemingly inconsistent posi¬ 
tions taken by the appellee in the Mangum case where it 
relied upon the Employers Act and by the appellee in the 
instant case where it attempts to avoid that Act. Cf. also, 
American Steel Foundries v. Tri-City Council, 257 U. S. 
184 (1921); Ruppert v. Ruppert, 77 U. S. App. D. C. 65 
(1942); McAfee v. Clemmer, 84 U. S. App. D. C. 57 (1948). 

In a further attempt to avoid liability under the Em¬ 
ployers Act and to have relief under the Compensation Act 
held “ exclusive ”, appellee relies upon § 2 of the statute 
(Title 36, Section 502, D. C. Code (1940 ed.), 45 Stat. 600. 
§ 2) making the Compensation Act applicable to employees 
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within the District of Columbia. § 2 of said act provides 
in part: 

This chapter shall not apply in respect to the injury 
or death of... (2) an employee of a common carrier 
by railroad . . . 

On this particular point, the appellee, accepting the ruling 
in the Mangum case that the Capital Traction Company, 
was not a “railroad” within the accepted sense, 2 states 
that it is not such a “railroad” and therefore, since it does 
not come under the listed exceptions, its liability is ex¬ 
clusively under the Compensation Act. 

But this argument overlooks the true purpose and intent 
of Congress in making the Compensation Act applicable to 
the District of Columbia. In recommending the Bill to the 
Senate, the Committee stated: 

Congress has long neglected the private employees 
in the District of Columbia. They have no accident 
compensation law, no employer’s liability statute , and 
there is not so much as a simple provision for accident 
reporting, to say nothing of the most elementary regu¬ 
lations for accident prevention. 

... In addition, the remaining workers in private 
employment in the District, many of them in the haz¬ 
ardous employments of road, street, and building con¬ 
struction, trucking, electrical work, running elevators, 
operating laundries, etc., are still waiting upon Con¬ 
gress for the measure of social justice which has else¬ 
where been almost universally adopted. (Italics sup¬ 
plied) Senate Rpt., #852, 70th. Cong., 1st. Session. 

It should be noted, however, that at the time the Compensa¬ 
tion Act was made applicable to “private employees” in 
the District (1927), railroad employees in the District, 
whether within the commonly accepted meaning of the 
terms “railroad” or “street” railroad employees, had al- 

P The question of whether the appellee was a * ‘ railroad ’ ’ in the accepted 
sense was raised before the trial court. (App. pp. 10, 11) The appellant, 
adhering to this court’s ruling in the Mangum case, conceded that the ap¬ 
pellee was not a “railroad” in the accepted sense. 
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ready in existence, under the Employers Act, an “employ¬ 
er’s liability statute”. (See Floor statements of Messrs. 
Sterling, Driscoll and Mann, Cong. Record , Vol. 40. pp. 
4601, 4603 & 4607). Therefore, it is difficult to conceive 
that, with an “employer’s liability statute” in effect, Con¬ 
gress intended to exclude the operation of that statute by 
the “exception” clause of §2, when the sole purpose of 
making the Compensation Act applicable to District em¬ 
ployees was to fill the void then existing from “no employ¬ 
er’s liability statute”. 

CONCLUSION. 

In conclusion, it is submitted that within the true mean¬ 
ing and intent of the compensation laws, the appellant’s 
rights in the instant case are not limited to relief under the 
Compensation Act and that he has a legal right of recovery 
under the Employers Act. 

Respectfully submitted, 

Edward E. O’Neiel, 

Kermit L. Sharff, 

810 18th Street, N. W., 
Washington 6, D. C., 
Attorneys for Appellant. 
















JOINT APPENDIX. 


1 Filed June 20,1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2662-’49 

Charles G. Keffer, Sharon, West Virginia, Plaintiff 

v. 

Capital Transit Company, Inc., a Corporation, 

36th & M Streets, N. W., Washington, D. C., DefeyuLant 

Complaint for Negligence. 

The plaintiff for cause of action states: 

1. That the jurisdiction of this court is invoked under 
Title 11, Section 306, D. C. Code (1940 ed.); 

2. That this action is brought under Title 44, Section 401, 
D. C. Code (1940 ed.); 

3. That the plaintiff is temporarily a resident of Sharon, 
West Virginia; 

4. That the defendant is a common carrier operating in 
the District of Columbia and nearby Maryland and Vir¬ 
ginia suburban communities; 

5. On June 21, 1948, within the District of Columbia, the 
defendant company, through its agents and employees, did 
operate or cause to be operated one or more of its vehicles 
in such a careless, reckless and negligent manner that the 
plaintiff who was then duly performing his services as an 
employee of said defendant company, was severely injured; 
lost both legs just below the hip joints; suffered a bladder 
injury; loss of blood; great pain of body and mind, neces¬ 
sitating many months of hospitalization and medical care 
and became permanently disabled. And the plaintiff con¬ 
tinues to suffer from this injury. 
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Wherefore, the premises considered, plaintiff prays: 


1. For judgment against said defendant in the amount 
of Three Hundred Thousand ($300,000.00) Dollars for the 
permanent injury resulting from defendant’s agents and 
1 employees careless, reckless and negligent acts; 


2 2. For the costs of this action, 

And for such other and further relief as this court 
may deem just and necessary in this cause. 

Respectfully, 

Kermit L. Sharff 
Edward E. O’Neill 
810 18th Street, N. W., 
Washington 6, D. C., 
Attorneys for Plaintiff 

By Kermit L. Sharff 

Plaintiff hereby demands a jury trial of all issues. 

Kermit L. Sharff 
Edward E. O’Neill 

Attorneys for Plaintiff 

By Kermit L. Sharff 

3 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

i Civil Action No. 2662-49. 

Charles G. Keffer, Sharon, West Virginia, 

Plaintiff 

v. 

Capital Transit Company, a corporation, 

36th and M Streets, N. W., Washington, D. C., Defendant 

Motion to Dismiss. 

Comes now the defendant, Capital Transit Company, 
and pursuant to Rule 12(b)(6) moves the Court to dismiss 
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the action because the complaint fails to state a claim 
against defendant upon which relief can be granted, by 
reason of the fact that it affirmatively appears from the 
complaint that the injuries complained of were sustained 
by plaintiff while working as an employee of defendant 
within the District of Columbia, and, hence, plaintiff’s ex¬ 
clusive remedy is under the District of Columbia Work¬ 
men’s Compensation Act, and that plaintiff has in fact 
applied for and is receiving benefits under a compensation 
award, as more particularly appears from Exhibits A and 
B attached hereto. 

Hogan & Hartson 

By s/ George D. Horning, Jr. 
s/ Frank F. Roberson 

Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 

Copy of the foregoing Motion, together with the attached 
Memorandum of Points and Authorities, was, this 8th day 
of July, 1949, mailed to Messrs. K. L. Sharff and E. E. 
O’Neill, attorneys for plaintiff, 810 18th Street, N. W., 
Washington, D. C. 

Hogan & Hartson 

By s/ Frank F. Roberson 

Attorneys for Defendant 
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Exhibit. 

Received May 11, 1949 

4 FEDERAL, SECURITY AGENCY 

BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

Compensation Order Award of Compensation, Case No. 

89 - 4036 . 


In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Charles G. Keffer, Claimant 


v. 

Capital Transit Company, Employer and Self-Insurer 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and no hear¬ 
ing having been applied for by any interested party or 
considered necessary by the Deputy Commissioner, the 
Deputy Commissioner makes the following 

! FINDINGS OF FACT. 

That on June 21, 1948, the claimant above named was in 
the employ of the employer above named, whose address 
is Thirty-sixth and “M” Streets, Northwest, Washington, 
District of Columbia; that the employer was subject to 
the provisions of an Act of Congress approved May 17, 
1928, entitled “An Act to provide compensation for dis¬ 
ability or death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia, and for 
other purposes”; that the liability of the employer for 
compensation under the said Act was insured by the said 
employer’s qualifying as a self-insurer; that on the said 
day the claimant herein, while performing services 
5 as a cleaner for the employer, sustained personal 
injury resulting in his disability when he was caught 
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between an empty street car and a brick wall, resulting in 
amputation of both legs about three inches below the crotch 
level, leaving approximately five inches of each femur, also 
fracture of the superior and inferior ramus of the pubes 
on the left side with slight displacement of the fragments 
and a fracture of the right ilium near the acetabulum with 
displacement of the fragments; that written notice of in¬ 
jury was not given to the employer within thirty days, but 
that the employer had knowledge of the injury and has not 
been prejudiced by the lack of such written notice; that the 
employer furnished the claimant with medical treatment, 
etc., in accordance with the provisions of section 7 (a) of 
the Act; that the average weekly wages of the claimant 
herein at the time of the injury were $40.80; that as a result 
of the injury the claimant has been wholly disabled since 
the date of injury and such total disability is permanent; 
that for such permanent total disability claimant is en¬ 
titled to compensation at the maximum rate of $25 per 
week; that compensation has accrued from June 22, 1948, 
to April 25, 1949, inclusive, a period of 44 weeks at $25 a 
week in the amount of $1,100, which amount has been paid. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

AWARD. 

That the employer, Capital Transit Company, a self-in¬ 
surer, shall pay to the claimant herein compensation 
6 as follows: For permanent total disability 44 weeks 
at the rate of $25 a week, from June 22, 1948, to 
April 25, 1949, inclusive, in the amount of $1,100, which 
amount has been paid; and beginning April 26, 1949, shall 
continue to pay to the claimant herein compensation for 
permanent total disability at the rate of $25 per week, pay¬ 
able in bi-weekly instalments, during the continuance of 
such disability subject to the limitations of the Act or until 
further order of the Deputy Commissioner. 
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Given under my hand at Washington, D. C., this tenth 
day of May, 1949. 

Theodore Britton 
Deputy Commissioner 
District of Columbia Compensation District 

PROOF OF SERVICE. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by mail to the claimant and the em¬ 
ployer at the last known address of each as follows: 

Name—Mr. Charles Keffer, Address—Sharon, West 
Virginia. 

Name—Capital Transit Company, Address—36th and M 
Sts., N. W., Washington, D. C. 

Theodore Britton 
Deputy Commissioner 

Mailed May 10, 1949. 

7 DISTRICT of COLUMBIA WORKMEN *S COMPENSATION ACT 

OFFICE OF DEPUTY COMMISSIONER 
WASHINGTON, D. C. 

Employee’s Claim for Compensation. 

(To be filed with the Deputy Commissioner in accordance 
with sections 13 and 19 of the Longshoremen’s Act) 

1. Name of employee—Charles G. Keffer 

2. Address—City or town—Sharon, W. Va. 

3. Sex—male. Age—24. Married, single, widowed— 
married. 

4. Do you speak English?—yes. Nationality—American. 

5. State regular occupation—none. 

6. What were you doing when injured?—cleaning car 
barn. 

7. (a) Wages or average earnings per day, $8.16 (Include 
overtime, board, rent, and other allowances.) (b) Per 
week, $40.80. (c) Were you employed elsewhere during 
vreek in which you were injured?—No. 
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8. Were you paid full wages for day of accident?—Yes. 

9. Employer—Capital Transit Company. 

10. Office address: 36th and M Street, Washington, D. C. 

11. Nature of business—street railway. Branch—main 
office. 

12. Place where injury occurred—8th and M Streets, S. 
E.—car barn. 

13. Name of foreman—Mr. Fred Cook. 

14. Date of accident or first illness, the 21 day of June, 
1948, at 3:15 o’clock P. M. 

15. How did accident happen or how was occupational 
disease caused?—One street car came up and bumped an 
empty one. I was caught between the empty car and brick 
wall. 

16. State fully nature of injury or occupational disease: 
—Amputation of both legs, fractured pelvis bone and rup¬ 
tured bladder. 

17. On what date did you stop work because of injury?— 
June 21st, 1948. 

18. Have you returned to work? (Yes or no.)—No. 

19. Does injury keep you from work? (Yes or No.)—Yes. 

20. Have you done any work in period of disability?— 
No. 

21. Have you received any wages since injury?—No. 

22. Has injury resulted in amputation? If so, describe 
same—both legs. I have three inches of stub left on each 
leg. 

23. Did you request your employer to provide medical 
attendance?—Yes. Has he done so?—Yes. 

24. Attending physician: Name—Dr. Frank Gantz. 
Address—900 17th St., N. W. 

25. Hospital: Name—Emergency. Address—17th & 
New York Ave., N. W. 

28. Was it given orally or in writing?—It was given by 
Doctor Gantz. 

I hereby present my claim to the Deputy Commissioner 
for compensation for disability resulting from an injury 
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arising out of and in the course of my employment and not 
occasioned solely by intoxication, or by my willful inten¬ 
tion, and in support of it I make the foregoing statement 
of facts. 

Signed by Charles Gaston Keffer, 

Claimant. 

Mail address—Sharon, W. Va. 

Date—April 4th, 1949. 

#•••••*••• 

S Filed October 24, 1949 

Order Dismissing Action. 

This cause came on for hearing on defendant’s motion to 
dismiss the action and the court having heard the argu¬ 
ments of counsel and being fully advised, it is this 24th day 
of October 1949, 

Ordered, that the defendant’s motion be granted and that 
the complaint be and it is hereby dismissed. 

Pine* 

Judge. 

Seen: 

Edward E. O’Neill, 

Attorney for Plaintiff. 

• ••••••••• 

Excerpts from Official Transcript. 

Mr. Sharff: 

10 To refer to the Act of 1906, is it logical that where 
we have a young man 20 years of age, who lost two 
legs, one below the hip and one below* the knee; two children, 
one born at the time, and his w*ife pregnant, to limit that 
man by the Compensation Act to $25 a w r eek until the sum of 
$7500 had been paid, when they had previously provided a 
remedy? 
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Back as far as 1906 they realized the hazards of common 
carriers, and the need for careful operation thereof which 
led them to enact this Act. 

Mr. Sharff: 

11 There is one thing I would like to say, w r hich is not 
a part of the record, but if it becomes an issue I will 

ask the Court for additional time to put it in, and that is 
this: Shortly after the accident occurred the plaintiff re¬ 
tained me as counsel. On July 3, a copy of which letter I 
have in my file, I wrote the Capital Transit Company, and 
let me digress for just a minute to say that my interest has 
been wdth the plaintiff, that if compensation is all he can 
recover I do not want a nickel of it, so I did not take the case 
to include compensation, because I couldn’t, anyhow. But 
he contacted me, and I wrote the Capital Transit Company 
on July 3, which was about two weeks after the accident 
happened, that I had been retained by Mr. Keffer to repre¬ 
sent him in any negotiations or any claims, and so forth, to 
which I got a reply on July 6th from defendant’s 

12 attorney, among other things saying, “We do not 
deny he was in our employ when injured in the line 

of duty,” and from that date to this I have never heard 
from the Capital Transit Company or from any of their 
attorneys. 

*••••••••• 

13 The Court: Mr. O’Neill, when we get down to this 
case, after all, it is whether or not the exclusion cov¬ 
ers the Capital Transit Company. The exclusion is common 
carrier by railroad, and then that raises the question, as I 
see it, whether or not the Capital Transit Company is a com¬ 
mon carrier by railroad. 

Mr. O’Neill: Your Honor, the Compensation Act does 
not exclude, it is the difference between the 1906 and 1908 
Act. 

The Court: Is that an incorrect quotation? 
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Mr. O’Neill: What is that! 

The Court: On page 3 of the defendant’s brief, top of 
the page. 

Mr. O’Neill: That is a quotation from the Workmen’s 
Compensation Act as to who is excluded from operation of 
that Act. 

The Court: The question is whether or not the Capital 
Transit Company is a common carrier by railroad. Mr. 
Roberson contends that it is not. Do you contend that it is? 

Mr. O’Neill: We 'will concede that it is not, con- 

14 cede that it is not a common carrier by railroad and, 
conceding defendant’s position, that still brings him 

back to the 1906 Act. 

The Court: No, he does not concede that. He asserts he 
is not a common carrier by railroad. 

Mr. O’Neill: We will concede the argument then, con¬ 
cede that he is not a common carrier by railroad, but comes 
back under the 1906 Act, which has not been repealed, and 
which is still unaffected. 

The Court: I thought it was persuasive, and covered all 
employees except those excluded. 

Mr. O'Neill: The compensation law provides a remedy 
where none heretofore existed, but the 1906 Act is an exist¬ 
ing remedy. That is the main argument that we make on 
this compensation law. Your Honor, that is, where there is 
an existing remedy the compensation law merely adds to 
that remedy. It does not qualify prior remedies. 

The Court: There was an existing remedy at common 
law which was wiped out by the Compensation Act. 

Mr. O’Neill: But at common law you had to do more 
than that, to show negligence. 

The Court: At common law? 

Mr. O’Neill: Under the relation between master and ser¬ 
vant. Your Honor. 

The Court: One of the defenses, of course, is the fellow 
servant doctrine. 

15 Mr. O’Neill: That is right. 

The Court: Assumption of risk. 
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Mr. O’Neill: But the 1906 Act eliminated all those things 
and declared this a matter of right. 

The Court: I will take the papers. 

What is your authority for holding that the Capital 
Transit Company is not a common carrier by railroad? 
Have you discussed that in your brief? 

Mr. Roberson: Yes, it has been decided that street rail¬ 
way companies are not common carriers by railroad. 

The Court: Is that in your brief? 

Mr. Roberson: Yes, sir, and the cases that draw that 
distinction. 

The Court: WRat case is that? 

Mr. Roberson: There was Sampson v. Washington Ter¬ 
minal. 

The Court: That is in your brief? 

Mr. Roberson: Yes, sir, in 53 Appeals D.C., and also the 
Mangum case in 59 Appeals draws that distinction. 

The Court: You have to have a locomotive, is that right? 

Mr. Roberson: No, sir, a common carrier by railroad, 
they make clear, is one by right of eminent domain and 
running between stations, and the street car corporation is 
chartered to do business and is distinguished as one run¬ 
ning over streets. 

16 The Court: All right. Have you anything more to 
say? 

Mr. Sharff: No, sir. 

The Court: It is an interesting case, serious injuries. 

Mr. Sharff: Very serious. 

The Court: It looks like it. 

Mr. Sharff: Seventy-two hours after this man was in¬ 
jured he would be getting twenty-five a week for life; Presi¬ 
dent signed it 72 hours after the man was injured. 

Mr. Roberson: I hope, if we win the case on this point, 
the Transit Company will feel charitable. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10492 


CHARLES G. KEFFER, Appellant 

v. 

CAPITAL TRANSIT COMPANY, Appellee 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

A. The facts and the proceedings below. 

On June 21, 1948, the appellant, Charles G. Keffer re¬ 
ceived a severe and permanent injury within the scope of 
his employment while cleaning a car barn in the District of 
Columbia for the appellee, Capital Transit Company (App. 

7 )- 
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In his own handwriting and without any request from ap¬ 
pellee, appellant on April 4, 1949, filed with the Deputy 
Commissioner his “Employee’s Claim for Compensation” 
under the District of Columbia Workmen’s Compensation 
Act (App. 6-S). No interested party having requested a 
hearing, the Deputy Commissioner on May 10, 1949, made 
findings of fact and an award for permanent and total dis¬ 
ability payable to appellant by appellee (App. 4-6). Even 
before the award appellee had been regularly and volun¬ 
tarily paying the scheduled compensation at the maximum 
rate to a then total of $1,100 (App. 5). 

On June 20, 1949, appellant filed against appellee a com¬ 
plaint for negligence in the United States District Court 
for the District of Columbia (App. 1). Seeking $300,000 in 
damages (App. 2), the complaint sought to predicate lia¬ 
bility upon D. C. Code, tit. 44, §401 (1940), the so-called 
“First Employers’ Liability Act”, enacted June 11, 1906, 
34 Stat. 232 to change certain common law rules relating to 
common carriers in the District of Columbia and elsewhere. 

Supported by exhibits of appellant’s application for, and 
the Deputy Commissioner’s award of, Employee Compen¬ 
sation (App. 6-8, 4-6), appellee filed its motion to dismiss 
for failure to state a claim upon which relief could be 
granted, the position being taken that appellant’s exclusive 
remedy was under the District of Columbia Workmen’s 
Compensation Act (App. 2-3). It was conceded by counsel 
for appellant on the argument (App. 10) and on this appeal 
(Brief for Appellant, p. 14), that appellee, being a com¬ 
mon carrier by street railway, is not a “common carrier 
by railroad”. After argument, the District Court took the 
motion under advisement (App. 11) and on October 24,1949, 
entered an order granting the motion and dismissing the 
complaint (App. 8). 

B. Question presented. 

Whether an exclusive remedy as against appellee is pro¬ 
vided by the statutory direction that workmen’s compensa- 
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tion liability “shall be exclusive and in place of all other 
liability of such employer to the employee”. 

STATUTES INVOLVED. 

Relevant statutes involved herein are: 

(1) the District of Columbia Workmen’s Compensation Act 
of May 17,1928, 45 Stat. 600, D. C. Code, tit. 36, §§ 501-502 
(1940); 

(2) the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act of Mar. 4, 1927, 44 Stat. 1424, 33 U. S. C. § 901 et 
seq . (1940); 

(3) the Second Employers’ Liability Act of Apr. 22, 1908, 
35 Stat. 65, 45 U. S. C. § 51 et seq . (1940); 

(4) the First Employers’ Liability Act of June 11, 1906, 
34 Stat. 232, D. C. Code, tit. 44, §401 et seq . (1940). 

Pertinent portions of the foregoing statutes provide as 
follows: 

(1) District of Columbia Workmen’s Compensation Act, 
45 Stat. 600 (1928), D. C. Code, tit. 36, § 501 (1940): 

“The provisions of title 33, chapter 18, of the Code of 
Laws of the United States, * * * shall apply in respect 
to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum¬ 
bia * * ; except that in applying such provisions the 

term ‘employer’ shall be held to mean every person 
carrying on any employment in the District of Colum¬ 
bia, * * 


§ 502: 

“This chapter shall not apply in respect to the injury 
or death of * * * (2) an employee of a common carrier 
by railroad when engaged in interstate or foreign com¬ 
merce or commerce solely within the District of Colum¬ 
bia; * # # ”. 
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(2) Longshoremen's and Harbor Workers’ Compensa¬ 
tion Act, 44 Stat. 1424 (1927), 33 U. S. C. § 904 (1940): 

“(a) Every employer shall be liable for and shall 
secure the payment to his employees of the compensa¬ 
tion pavable under Sections 907, 908, and 909 of this 
title. 

“(b) Compensation shall be payable irrespective of 
fault as a cause for the injury.” 

§905: 

“The liability of an employer prescribed in Section 904 
of this title shall be exclusive and in place of all other 
liability of such employer to the employee, # # V’ 

(3) Second Employers’ Liability Act, 35 Stat. 65 (1908), 
45 U. S. C. §51 (1940): 

“Every common carrier by railroad while engaging in 
commerce between any of the several States * # # , or 
between the District of Columbia and any of the States 
or Territories, • • • shall be liable in damages to any 
person suffering injury while he is employed by such 
carrier in such commerce * * 


“Every common carrier by railroad in the * • # Dis¬ 
trict of Columbia, * * * shall be liable in damages to 
any person suffering injury while he is employed by 
such carrier * * V’ 

(4) First Employers’ Liability Act, 34 Stat. 232 (1906), 
D. C. Code, tit. 44, § 401 (1940):" 

“Every common carrier engaged in trade or commerce 
in the District of Columbia, or in any Territory of the 
United States, or between the several States, * # * or 
between the District of Columbia and any State # * • 
shall be liable to any of its employees, * * * for all 
damages which may result from the negligence of any 
of its officers, agents, or employees * * # 
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SIJ] 


[ARY OF ARGUMENT. 


The District of Columbia Workmen’s Compensation Act 
applies to injuries of employees of “every person carrying 
on any employment in the District of Columbia ’ ’. An excep¬ 
tion is “an employee of a common carrier by railroad”. 
The workmen’s compensation liability is, by reference to 
the Longshoremen’s and Harbor Workers’ Compensation 
Act, payable “irrespective of fault as a cause for the in¬ 
jury” and “shall be exclusive and in place of all other lia¬ 
bility of such employer to the employee”. 

Appellant was injured in the District of Columbia within 
the scope of his employment for appellee, a common carrier 
by street railway. Appellant is not a “common carrier by 
railroad”, the only material exception to the all-inclusive 
coverage of the Workmen’s Compensation Act. Therefore, 
maintenance of the present civil action is precluded be¬ 
cause liability under the Compensation Act is “exclusive 
and in place of all other liability of such employer to the 
employee”. 

The statute relied upon in apppellant’s complaint, the 
First Employers’ Liability Act of 1906, applied to “every 
common carrier”, was superseded in 190S as to “common 
carriers by railroad” by the Second Employers’ Liability 
Act and in 1928 as to the remaining common carriers by the 
District of Columbia Workmen’s Compensation Act. Cov¬ 
erage of street railways by the Workmen’s Compensation 
Act was at first challenged by the affected carriers, deter¬ 
mined in 1929 by the Deputy Commissioner charged with 
administration of the Act, and has for 20 years been con¬ 
tinuously and exclusively applied to scope of employment 
injuries of street railway employees. 

Appellant’s argument to the effect that the “true mean¬ 
ing and purpose” of the “exclusive” proviso of the Com¬ 
pensation Act is to give the employee an additional remedy 
when an accident occurs where negligence exists but leaves 
in effect prior statutory or common law remedies where no 
fault can be traced to the employer, ignores the explicit di- 
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rection of the Longshoremen’s and Harbor Workers’ Act 
that “Compensation shall be payable irrespective of fault 
as a cause for the injury”. An unambiguous statute is not 
to be construed according to whether application of its plain 
language in a hard case will be advantageous or otherwise 
to either a plaintiff or a defendant. 

ARGUMENT. 

The facts of this case are clear. Appellant was injured 
within the scope of his employment as a car barn cleaner 
for the appellee street railway company. He thereafter 
applied for, was awarded, and is receiving from appellee 
the benefits specified by the District of Columbia Work¬ 
men's Compensation Act. By the present civil action ap¬ 
pellant asserts that he is entitled to disregard the exclusive 
liability provisions of the Workmen’s Compensation Act 
and to recover against his employer under an Employers’ 
Liability Act enacted in 1906 to change the common law 
with respect to liability of common carriers. The facts 
being established, it only remains to ascertain which statute 
governs the appellant’s situation. 

1. The Compensation Act Applicable to the District of Co¬ 
lumbia Plainly States That the Liability Thereby 
Created “Shall be Exclusive and in Place of All Other 
Liability of Such Employer to the Employee”. 

Xo more accurate words in common English usage could 
be conceived to convev the meaning of exclusiveness of 

f o 

remedy than those used in 1927 by the Congress in Section 
905 of the Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act that: 

“The liability of an employer prescribed in Section 904 
of this title shall be exclusive and in place of all other 
liability of such employer to the employee # * 

The provisions of the Longshoremen’s Act were the fol¬ 
lowing year extended by the Congress in the District of Co- 
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lumbia Workmen’s Compensation Act to apply to an em¬ 
ployee of an employer who was defined to be: 

# every person carving on any employment in the 
District of Columbia * * * ”. 

The term “employee” was to be held to mean “every em¬ 
ployee of any such person”. 

It would not seem necessary to labor the point that statu¬ 
tory use of the word “exclusive” precludes resort to any 
other remedy than the compensation act as to the employer. 
Cf. Hall v. Hill, 158 Misc. 341, 285 N. Y. Supp. 815 (Sup. 
Ct. 1936). The question involved, therefore, is whether the 
Compensation Act by any of the specified exclusions from 
its provisions took employees of the street railway em¬ 
ployer of appellant out of the Act’s coverage. If not, appli¬ 
cation of the familar principle that enumeration of one is 
an exclusion of others compels the conclusion that Congress 
intended no exceptions to the coverage of the Act other than 
those it spelled out. 

The original 1928 Act did contain four coverage excep¬ 
tions: (1) the crew of a vessel, (2) an employee of a com¬ 
mon carrier by railroad, (3) a person subject to the United 
States Government employee compensation law and (4) 
agricultural, domestic, and casual employees. In 1938 Con¬ 
gress by amendment added a fifth exception to exclude con¬ 
gressional employees. Clearly, the only one of the fore¬ 
going exclusions which in any way deals with common car¬ 
rier employees is number (2) which excludes injuries to: 

“An employee of a common carrier by railroad when 
engaged in interstate or foreign commerce or commerce 
sofelv within the District of Columbia. ’ ’ 

On oral argument of appellee’s motion to dismiss counsel 
for appellant twice conceded that the Capital Transit Com¬ 
pany “is not a common carrier by railroad” (App. 10). 
Had he not done so, it would have been a simple matter to 
have irrefutably established the fact by affidavit. Again, 
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in this appeal, appellant makes the same concession, ex¬ 
cept that the qualification is added that appellee is not a 
railroad in the “accepted sense” (Appellant’s Brief p. 14, 
note 2). 

Moreover, this Court in Man gum v. Capital Traction Co., 
39 App. D. C. 241, 39 F. 2d 286 (1930) expressly held that 
a predecessor of the present appellee was a “street rail¬ 
way" and not a “common carrier by railroad.” Thus, it 
was there stated, at 242, 287: 

“The record herein discloses that the Capital Traction 
Company is the successor of several earlier companies, 
none of which ever possessed the power of eminent 
domain, nor does the present company have such 
power; that the entire trackage of the company in the 
District of Columbia is operated for the public con¬ 
venience as a street railway over the public streets 
and avenues of the District; that no part of its line in 
the District of Columbia is on a private right of way; 
and that practically its entire trackage extends through 
densely populated sections of the city.” 

It has likewise been decided by this Court that unless an 
employee in the District of Columbia can bring himself 
under one of the enumerated exceptions to the Workmen’s 
Compensation Act of May 17,1928, his remedy for an indus¬ 
trial accidents rests exclusively under that Act. Thus, Poff 
v. Washington Terminal Co., 63 App. D. C. 86, 69 F. 2d 572 
(1934) involved injury to an ammonia-plant employee of a 
common carrier by railroad. Defendant’s demurrer to the 
declaration was based upon the contention that since the 
plaintiff at the time of his injury was not engaged in com¬ 
merce his remedy was not under the Federal Employers’ 
Liability Act of 190S, but solely under the District of Co¬ 
lumbia Workmen’s Compensation Act of 1928. Sustention 
of the demurrer was by this Court held affirmed, the Court 
referring to the Compensation Act pointing out at 87, 573: 

“• * * it was expressly provided that the act should 
‘not apply in respect to injury or death of * * * (2) 
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an employee of a common carrier by railroad when en¬ 
gaged in interstate or foreign commerce or commerce 
solely within the District of Columbia. D. C. Code 
1929* T. 19, § 12. As to such employees the Federal 
Employers’ Liability Act still applies. As to all other 
employees in the District (with certain exceptions not 
here material), the Workmen’s Compensation Law was 
to apply.” 

Accordingly, appellee’s liability is without question to be 
governed by the local Compensation Act. 

2. Neither the Second Nor First Employers’ Liability Act 
Now Has Applicability to Appellee. 

The source of the “common carrier by railroad” exclu¬ 
sion from the coverage of the District of Columbia A\ ork- 
men’s Compensation Act is readily traceable to the Second 
Employers’ Liability Act of April 22, 1908, 35 Stat. 65, 45 
U. S. C. §§51, 52 (1940) which delineated the coverage of 
that Act by use of this phrase of recognized meaning. The 
predecessor to the 1908 Act, the First Employers’ Liability 
Act of 1906, 34 Stat. 232, D. C. Code, tit. 44, § 401 (1940), 
the one upon which appellant seeks to proceed in the pres¬ 
ent action, in spelling out coverage had used the far broader 
phraseology, “every common carrier engaged in trade or 
commerce”. 

It was the very breadth of the 1906 Act’s all-embracing 
words which resulted in its being held , as to the several 
States, an unconstitutional attempt to regulate intrastate, 
as well as interstate, commerce the Supreme Court saying, 
in The Employers’ Liability Cases , 207 IT. S. 463, 497 (Jan. 
6,1908), that the words used might include: 

“ # * • steam railroads, * * * vessels of every kind, 
whether steam or sail, * * * wagon lines, carriages, 
trolley lines, etc.” 

Due to the plenary power of Congress with respect to the 
District of Columbia, the 1906 Act, of course, remained 
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valid here. Hyde v. Southern Ry., 31 App. D. C. 466 (June 
2, 190S). 

As a result of the two Employers’ Liability Acts, the 
liability of every “common carrier by railroad” in the Dis¬ 
trict of Columbia came to be controlled by the 190S Act, 
while other carriers remained subject to the 1906 Act’s 
“every common carrier engaged in trade or commerce” 
coverage until 192S when the liability without fault philoso¬ 
phy of the Workmen’s Compensation Act was extended to 
all industrial accident injuries within the District of Co¬ 
lumbia. 

The distinction between the coverage was recognized by 
this Court in Washington Terminal Co. v. Sampson, 53 App. 
D. C. 179, 180, 2S9 Fed. 577, 578 (1923), saying: 

“The earlier act relates to common carriers in the 
District of Columbia and elsewhere, while the later one 
relates to liability of common carriers by railroad”. 

It was there held that the common carrier by railroad in¬ 
volved was exclusively governed by the 1908 Act (which 
permitted the assumption of risk defense) rather than by 
the 1906 Act (which had abolished this defense) although 
the appellee—plaintiff contended that the 1906 statute was 
still in force. 

The same distinction between the 1908 Act’s “common 
carrier by railroad” and the 1906 Act’s “common carrier” 
coverage was the basis of this Court’s holding in Mangum 
v. Capital Traction Co., supra, that the 1924 accident to a 
streetcar motorman was governed by the limitation period 
contained in the earlier Act instead of that in the later Act 
which related to “common carrier by railroad” rather than 
to street railways. 
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3. Long Continued Administrative Interpretation Has Es¬ 
tablished That Street Railways Are Controlled by the 
Workmen’s Compensation Act and Not by Either Em¬ 
ployers’ Liability Act. 

When the 70th Congress in 1928 enacted the Workmen’s 
Compensation Act its application to street railways was 
promptly challenged. A then-existing street railway at¬ 
tempted to establish that its operations were either within 
the 1908 Employers’ Liability Act coverage of a “common 
carrier by railroad” or within the 1906 Employers’ Lia¬ 
bility Act coverage of a “common carrier” without the 
qualifying restriction. Joseph Clements v. Washington 
Railway and Electric Co., Case No. 25-1, United States Em¬ 
ployees’ Compensation Commission, R. J. Hoage, Commis¬ 
sioner. The contention did not prevail as the Deputy Com¬ 
missioner on January 23, 1929, without express discussion 
of the point, made a compensation award. 

However, the contention was again pressed and this time 
expressly passed upon in Etta E. Spicer v. Washington 
Railway & Electric Co., Case No. 25-2, United States Em¬ 
ployees’ Compensation Commission, R. J. Hoage, Commis¬ 
sioner. In the award made August 6, 1929, the point was 
ruled adversely to the street railway, the findings of fact 
reciting that: 

“ # * • none of the charters, extensions, and powers 
granted by Congress or by the Public Utilities Com¬ 
mission to the above named street railway companies, 
which were acquired by the employer herein, incor¬ 
porate or authorize the said companies, or any one of 
them, to operate as railroads, as distinguished from 
street railways, within the District of Columbia, or 
from points within the District of Columbia to points 
within the State of Maryland and employees cannot he 
considered as employees of a common carrier hy rail¬ 
road * * * and thereby exempt from the operation of 
the District of Columbia Workmen’s Compensation 
Act, in the absence of evidence establishing the fact that 
the employees were engaged in some work * * *, while 
performing service for the employer on an electric rail¬ 
road line which is clearly and unequivocally incorpor- 
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ated as a railroad company with all the rights and 
powers usxially granted by charter to such companies 
* * # .” (Emphasis added). 

Thereafter, local street railway companies operated con¬ 
tinuously under the Compensation Act. A typical case is 
Capital Transit Co. v. Hoage, 65 App. D. C. 382, 84 F. 2d 
235 (1936) in which the street railway company sought un¬ 
successfully to have the courts set aside a compensation 
award. Of course, unless the Deputy Commissioner had 
authority to entertain the compensation claim, he had no 
jurisdiction and anyone at any time could have raised the 
point. 

Thus, we have a contemporaneous administrative deter¬ 
mination that street railway employee injuries are governed 
by the Workmen’s Compensation Act. The jurisdiction has 
been acquiesced in by the courts for over twenty years. Al¬ 
though the Act was amended in 1938 to exempt employees 
of Members of Congress, there was no change in the cov¬ 
erage with which we are concerned. Contemporaneous in¬ 
terpretation by an administrator of a statute is entitled to 
great weight by the courts. Fleming v. Mohawk Co., 331 
IT. S. Ill, 116 (1947) (First War Powers Act); Skidmore 
v. Swift & Co., 323 U. S. 134, 140 (1944) (Fair Labor Stan- 
ards Act); Billings v. Truesdell, 321 U. S. 542, 552 (1944) 
(Selected Service Act); United States v. American Truck¬ 
ing Ass'ns, 310 U. S. 534, 549 (1940) (Motor Carrier Act). 
Additional weight is to be accorded when a statute has re¬ 
mained long unamended. Thus, it was said in Boehm v. 
Commissioner, 326 U. S. 287, 291 (1945) (Treasury Regu¬ 
lations) : 

“Such regulations being ‘long continued without sub¬ 
stantial change, applying to unamended or substan¬ 
tially re-enacted statutes, are deemed to have received 
congressional approval and have the effect of law’.” 
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4. A Compensation Statute Expressly Made Exclusive and 
Applicable Irrespective of Fault Cannot be Circum¬ 
vented by Seeking to Interpret It for the Benefit of a 
Particular Party. 

The three points stated in appellant’s brief, i. e. an intent 
of Congress to benefit workingmen, the claim that “exclu¬ 
sive” means only partially exclusive, and an asserted “true 
intent” of Congress to leave the 1906 Employers’ Liabil¬ 
ity Act in effect, really boil down to one argument. What 
appellant maintains is that Congress intended to help the 
employee, that the appellant is an employee, that therefore 
the Act is to be construed in whatever way necessary to 
achieve that end. Hence appellant would have Congress’ 
statutory direction that the liability created is to be “ex¬ 
clusive and in place of all other liability” construed to mean 
“exclusive where no negligence can be proved on the em¬ 
ployer or his agents”, or to mean “exclusive only as to 
actions based on prior common law but not as to prior sta¬ 
tutory actions”. 

It is respectfully submitted that an approach to a case 
which uses as its criterion whether a given result would 
help or harm a particular party would be entirely improper. 
As the Supreme Court said of such an approach in Hickman 
v. Taylor, 329 U. S. 495, 507 (1947), when a certain inter¬ 
pretation of the Rules of Procedure was urged with the 
argument that the contrary view would benefit corporate 
defendants in suits by individual plaintiffs: 

“But framing the problem in terms of assisting indi¬ 
vidual plaintiffs in their suits against corporate defen¬ 
dants is unsatisfactory. Discovery concededly may 
work to the disadvantage as well as to the advan¬ 
tage of individual plaintiffs. Discovery, in other 
words, is not a one-way proposition. It is avail¬ 
able in all types of cases at the behest of any party, 
individual or corporate, plaintiff or defendant. The 
problem thus far transcends the situation confront¬ 
ing this petitioner. And we must view that problem in 
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light of the limitless situations where the particular 
kind of discovery sought by petitioner might be used”. 

Presumably the purpose of the District of Columbia 
Workmen's Compensation Act was like that of most States 
to provide: 

“* * * not only for employees a remedy which is both 
expeditious and independent of proof of fault, but also 
for employers a liability which is limited and deter¬ 
minate.” 

per Brandeis, J. in Bradford Electric Co. v. Clapper, 286 
U. S. 145, 159 (1932). Thus, the Workmen’s Compensation 
Act cannot be correctly construed by the approach of as¬ 
certaining whether coverage in a particular case would be 
advantageous to the employee. To do so would defeat the 
equally strong social purpose of enabling society as a whole 
to bear the cost of industrial accidents through the ascer¬ 
tainment of “limited and determinate liability” on the em¬ 
ployer thus enabling the latter to cover the cost by insur¬ 
ance. 

It is not persuasive to the contrary to quote, as appellant 
does, excerpts from cases holding that a particular injury 
to an employee arises from his employment and hence is 
compensable under the Act, (Burris v. Hoage, 61 App. D. C. 
228, 59 F. 2d 1042 (1932), appellant’s Brief pp. 5, 7). In¬ 
deed, such holdings are merely in obedience to the statutory 
direction contained in the Longshoremen’s and Harbor 
Workers’ Compensation Act that, in the absence of sub¬ 
stantial evidence to the contrary, it is to be presumed “the 
claim comes within the provisions of this chapter”. 44 Stat. 
1436 (1927), 33 U. S. C. §920 (1940). This is a far cry 
from indicating that in ascertaining whether an injury, ad¬ 
mittedly compensable and being compensated for under the 
Compensation Act, is exclusively governed by the Act’s 
“exclusive remedy” provision, the proper inquiry is “what 
benefits the workingman in the instant case” (Appellant’s 
Brief, p. 9,). 
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Seeking to escape the plain import of the Act’s language 
as to exclusiveness of remedy, the appellant seeks to draw 
a distinction between an “accidental injury” and an “in¬ 
jury arising from negligence.” The former appellant ar¬ 
gues, is the situation wdiere the Compensation Act is exclu¬ 
sive while as to the latter, the employee may resort to a 
common law or other statutory remedy (Appellant’s Brief 
pp. 5, 6, 8). 

Quite apart from the fact that the wording of the Com¬ 
pensation Act’s exclusiveness clause does not admit of any 
such distinction, the argument ignores the basic purpose 
of compensation acts to provide prompt medical and finan¬ 
cial aid in industrial accidents irrespective of who may have 
caused an injury. No purpose could be clearer than the 
unequivocal statement in the Longshoremen’s and Harbor 
Workers’ Compensation Act, 44 Stat. 1426 (1927), 33 
U. S. C. §904 (1940) that: 

“(b) Compensation shall be payable irrespective of 
fault as a cause for the injury”. 

The same distinction between accident and negligent in¬ 
jury now urged was briefed and argued by appellant’s coun¬ 
sel and rejected by Judge Morris in the case of Hattie Mil¬ 
ler v. Howard Johnson, Inc., Civil No. 1251-48, D. D. C., 
Nov. 16, 1948. A restaurant employee, injured by a fellow 
employee in moving a large salad bowd, filed a common law 
action based on negligence. The defendant moved for sum¬ 
mary judgment upon the ground that the exclusive remedy 
was the Virginia workmen’s compensation law (which like 
that of the District of Columbia contained an exclusive 
remedy provision). Mr. O’Neill, for the plaintiff, argued 
that the Virginia Act applied only to ‘ ‘ injury by accident ’ ’ 
and not to a case where the injury was caused by the “neg¬ 
ligence of another employee”. Judge Morris, in his mem¬ 
orandum opinion granting the defendant’s motion, rejected 
this attempted differentiation and declared the compensa¬ 
tion act to be “the exclusive remedy of the plaintiff.” 

It is inconceivable that a compensation act designed to 
provide expeditious and certain relief according to a pre- 
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scribed scale would leave that relief dependent upon 
whether causation could be traced to negligence on the one 
hand or pure accident on the other. Surely, workmen’s 
compensation is not restricted to noil-negligent injuries. A 
workman injured on the job is in need of quick and certain 
medical and financial aid, irrespective of how he was in¬ 
jured. 

But, contends appellant, even if the exclusive provision 
of the Workmen’s Compensation Act prevents resort to a 
common law action, it cannot be said to supplant a prior 
existing statutory remedy. (Appellant’s Brief, pp. 8, 14- 
lb). Again, it is obvious that the statute itself makes no 
such distinction in its plain direction that the compensation 
liability: 

“* * ' shall be exclusive and in place of all other lia¬ 
bility of such employer to the employee * # 

Neither of the two cases cited by appellant in support of 
his contention involved a later statute which contained an 
exclusive clause comparable to the above quoted provision. 
Panama R. R. v. Minnix, 282 Fed. 47 (5th Cir. 1922) in¬ 
volved an employee of a United States owned railroad wdio 
was permitted to maintain an action under the Second 
Employers’ Liability Act of 1908 as against the contention 
that his sole remedy was to recover compensation under 
the Compensation Act applicable to Government employees. 
[39 Stat. 742 (1916), 5 U. S. C. § 751 et seq. (1940)]. *Th e 
latter Act, far from making its relief exclusive, recognized 
that an injured Panama Railroad employee might have an 
action against it for injuries and merely provided that no 
compensation under the provisions of the new act would be 
paid unless he released to the Railroad any right of action 
he might have against it. Since Minnix had made no appli¬ 
cation for any compensation under the 1916 Act, and since 
that Act was not made his exclusive remedy, obviously he 
was not precluded from seeking the alternative relief left 
open to him. 
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The same construction was given the 1916 Government 
Employee Compensation Act in the only other case cited by 
the appellant in this connection, Payne v. Cohlmeyer , 275 
Fed. 803 (7th Cir. 1921), the court pointing out that while 
the employee was given the election of taking under this 
Compensation Act, he was not required to do so. 

The plain fact is that where a later act, in terms or by 
construction, is intended to be an injured employee’s ex¬ 
clusive remedy for industrial accidents, the courts have 
given effect to the restriction of remedies. Thus, the Ten¬ 
nessee Valley Authority Act, which contained no express 
language of exclusiveness, was construed to have that effect 
in Posey v. Termessee Valley Authority, 93 F. 2d 726, 727 
(5th Cir. 1937), the Court concluding the Government Em¬ 
ployee Compensation Act of 1916, made part of the Ten¬ 
nessee Valley Authority Act: 

“• * * to be a full, comprehensive scheme for compensa¬ 
tion for injury and death comparable to the compensa¬ 
tion laws of the states, and to the Longshoremen’s and 
Harbor Workers’ Compensation Act * # which is 
also the Workmen’s Compensation Act of the District 
of Columbia * * *. This compensation is the sole rem¬ 
edy ordinarily available to an injured employee of the 
United States because of the general refusal to permit 
suit for torts. It is not a gratuity or grace, but a meas¬ 
ured justice operating on the same general basis as 
state compensation laws. # This is not a case of 

an existing right with an established remedy to which 
another remedy is added without making it exclusive, 
as were Panama R. Co. v. Minnix, 5 Cir., 282 F. 47, 
and Payne v. Cohlmeyer, 7 Cir., 275 F. 803, * * 

It is entirely illogical to assume, as appellant urges, that 
Congress intended the Employers’ Liability Act of 1906 to 
remain in effect as to street railway employees when it took 
care to except from the Workmen’s Compensation Act the 
injuries to an employee of a “common carrier by railroad” 
from the otherwise all-embracive coverage of “every em¬ 
ployee” of “every person carrying on any employment in 
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the District of Columbia ”. Thus, this court in Washington 
Terminal Co. v. Sampson, supra, holding that as to common 
carriers by railroad the 1908 Employers’ Liability Act was 
designed to provide an exclusive remedy as to carriers of 
that class and thus to supplant the 1906 Act, said at 181, 
579: 

i “• • * it is hardly to be supposed that it intended that 
the two acts providing for relief in the same class.of 
cases, one allowing the defense of assumption of risk 
and the other not,"should concurrently be in force and 
effect”. 

Although appellant contends (Appellant’s Brief, p. 12) that 
the later statute contains no repealing clause, it is signifi¬ 
cant that the Section 905 of the Longshoremen’s Act states 
that the compensation provided shall be ‘‘in place of” all 
other liability. This phrase, like “in lieu of” implies the 
existence of something for which a substitution is being 
made. Yancleave v. Wolf, 98 Ind. App. 650, 190 N. E. 371, 
372 (1934). Terms more explicit and comprehensive to 
effect a repeal of any previous statutes relating to similar 
subjects could hardly be imagined. Gossler v. Goodrich, 
10 Fed. Cas. 836, No’. 5,631 (C. C. Mass. 1867). 

CONCLUSION. 

The District of Columbia Workmen’s Compensation Law 
having in unmistakably plain terms made its liability ex¬ 
clusive, the injury to appellant being admittedly within the 
Act, an application having been made by appellant for such 
compensation, an award having been made him by the Dep¬ 
uty Commissioner and appellee having fulfilled its obliga¬ 
tions under the Act, the action of the District Court must 
be affirmed. Any payments in addition to those provided 
for in the Compensation Act would have to be voluntary 
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on appellee’s part and at the discretion of its directors 
rather than at the discretion of a jury. 

Respectfully submitted, 

George D. Horning, Jr, 

Frank F. Roberson 
Attorneys for Appellee 
810 Colorado Building 
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Of Counsel. 


